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This is an appeal by Austin Chisangu Liato (hereinafter referred to as the 

appellant) against the decision of the learned trial Magistrate delivered at 

Lusaka on the 23 rd May, 2012. 

The brief background leading up to this appeal is that the appellant 

appeared before the Subordinate Court sitting at Lusaka, charged with 

one count of the offence of Possession of Property Suspected of being 

Proceeds of Crime contrary to Section 71 (1) of The Forfeiture of 

Proceeds of Crime Act No 19 of 2010 (hereinafter referred to as the 

Act). The particulars of offence alleged that the appellant, on the 24th 

November, 2011, at Lusaka, in the Lusaka District, of the Lusaka 

Province, of the Republic of Zambia, did possess and conceal money at 

his farm No L/Mpamba/44 Mwembeshi amounting to K2,100,100,OOO.OO 
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reasonably suspected to be proceeds of crime. Wnen ca\\ed upon to 
plead, he denied the charge. The prosecution called six witnesses. 

The evidence in the court below was that on the 24th November, 2011, 

law enforcement officers, who included Alfa Mukosha Pande (PW4), 

Chipanza Banda (PWS) and Isaac Musonda (PW6), visited the appellant's 

farm after receiving information that property or money obtained in 

suspicious circumstances could have been buried there. At the farm, they 

found the appellant's workers who included Paul Kakumbi (PW1) Evans 

Biemba (PW2) and Kalu Chiswaswa (PW3). 

The officers questioned PW1 on what he knew about one of the chalets 

which was secured with locks and fitted with an alarm and he told them 

that it was built after the last presidential elections and the appellant told 

him that it was to be used for roasting meat. He also told them that the 

keys to the chalet were kept by the appellant's brother. 

There was also evidence before the trial court that after talking to the 

appellant's workers, the law enforcement officers broke the doors to the 

chalet and dug up the concrete floor. Under the floor, they found two 

black trunks and each of one them had a safe inside it. The safes were 

opened and they were both found to contain money in K20, 000.00 and 

KSO, 000.00 notes. One of them had Kl billion while the other had K1.1 

billion. 
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Isaac Musonda, (PW6), the investigating officer, obtained a ?r\ntout 
obtained from the Lands Department which confirmed that the farm 

belonged to the appellant. He also checked the appellant's accounts held 

at Zambia National Commercial Bank, Indo Zambia Bank, Investrust Bank 

and Finance bank. He said that he examined the transactions in the 

accounts for the period between January, 2010 and November, 2011 

during which period it is believed the offence was committed. 

He also said that the examination of the accounts did not disclose any 

transaction that could account for the K2.1 billion found on the appellant's 

farm. He further said that the money recovered from the trunks had tags 

from various banks including some that the witness visited. He could 

however not establish when the money was withdrawn from these banks 

because the tags did not have such information. 

When interviewed the appellant elected to remain silent as he later did at 

the close of the case for the prosecution and neither did he call any 

witness. 

In her judgement, the learned trial magistrate assessed both the law and 

the evidence relating to the charge. In relation to the law, she found that 

to prove a charge under Section 71 (1) of the Act, the prosecution 

must establish that the appellant did possess the said money; he had 

concealed the money at his farm; and that the money was reasonably 

suspected to be proceeds of crime. She also found that sub-section 2 of 
Section 71 of the Act placed the onus on the appellant to satisfy the 
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court that he had no reasonable ground to suspect tnat t\\e \Ida 
been derived or realised from any unlawful activity. Further, she found 

that sub-section 3 of Section 71 of the Act did not require the 

prosecution to prove a predicate offence. 

As regards the evidence before her, the learned trial magistrate found 

that the appellant had constructive possession of the K2.1 billion 

recovered from his farm on the 24th November, 2011. She also found that 

it was not mandatory for a person to keep money in the bank but that 

one could keep it in any manner they wished. It was her finding that the 

circumstances in which the offence was committed by the appellant gave 

rise to the irresistible inference that the money had been derived from 

crime. She also found that though the appellant was entitled to remain 

silent, he had failed to discharge the onus on him, to explain to the 

satisfaction of the court, how he came into possession of the money. 

Further, the learned trial magistrate found that the prosecution had 

proved the charge beyond all reasonable doubt and found the appellant 

guilty as charged convicted him accordingly. She then sentenced him to 

24 months imprisonment with hard labour and issued an order forfeiting 

the K2.1 billion and the farm to the State. 

On 23 rd May 2012, the appellant filed a notice of appeal against both 

conviction and sentence bearing four grounds as follows: 
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1. That the trial court erred  in law and in fact when it con'Jkted the. 
appellant on the ground that he had failed to discharge the onus 

under Section 71 (2) of Forfeiture of Proceeds of Crime Act when the 

said defence is not mandatory. 

2.  That the trial court erred in law and in fact when it held that the 

prosecution had no obligation to prove that the property subject of 

the offence charged is a proceed of crime. 

3.  That the trial court erred in law and in fact when it convicted the 

appellant in the absence of evidence showing that the sum of 

K2,100,OOO,OOO is reasonably suspected to be a proceed of crime. 

4.  That the trial court erred in law and fact when it convicted the 

appellant against the weight of evidence adduced in court. 

The appeal was scheduled for hearing on the 31 st October, 2013. On the 

said date Counsel for the appellant and the respondent were before 

court. Professor Mvunga SC informed the court that the appellant 

18thintended to rely on the heads of argument filed in court on the 

January, 2013 and the further list of authorities filed on the 25th October, 

2013. The respondent, through Mrs. M.B. Nawa/ Principal State Advocate, 

also indicated its intention to rely on the submissions filed in court on the 

26th April, 2013. Upon request from the parties, the court granted leave 

to file additional submissions by the 15th November, 2013. The appellants 

19thfiled further heads of argument on the November, 2013 and the 

respondents on the 15th November, 2013 
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In this appeal, we shall deal with the 1st ground of appeal separate\y cma 
the other three grounds together as they relate to the nature of evidence 

required to prove a charge under Section 71 of the Act. 

1stIn support of the ground of appeal, Counsel for the appellant 

submitted that the learned trial magistrate erred in law when she found 

that the appellant had failed to discharge the onus under Section 71 (2) 

of the Act. It was submitted that sub-section 2 provides for a defence 

which is not mandatory. The case of The People v Kamwandi1 was 

referred to in which it was held that, the burden of proof in criminal cases 

is always on the persecution to prove his case beyond reasonable doubt 

and that there is no onus on the accused to prove his innocence. 

It was also submitted that the record of appeal does not show that the 

appellant was a third party in relation to the money and that being the 

case, the learned tria I magistrate fell into error when she held that the 

appellant was required to say something about the money. Counsel 

submitted that the burden of establishing that the money was proceeds 

of crime lay on the prosecution and he had failed to discharge it. 

In supporting the conviction, Counsel for the respondent submitted that 

the learned trial magistrate did not fall into error when she held that the 

appellant had failed to discharge the onus under Section 71 (2) of the 

Act. It was submitted that while there was no obligation for an accused 
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person to defend himself, in certain cases, guilt could be inferred ham 
the mere possession of property and that this was the case under 

Section 71 (1) of the Act. 

Further, counsel referred to the case of The People v Kalunga and 

Mufumu 2, in which it was held that an accused person's silence, in the 

face of strong evidence agaillst him, strengthens the inference that he is 

gUilty. She submitted that in this case, the appellant was found with K2.1 

billion and his failure to explain where he got the money from and why he 

buried it instead of banking it, led to reasonable suspicion that it is 

proceeds of crime. 

Finally, it was submitted that sillce Section 71 (3) of the Act provides 

that an offence under sub-section (1) does require to be predicated by 

proof of a serious offence, it was not necessary for the prosecution to 

prove that the source of the money was the commission of a serious 

crime It was further submitted that Section 71 (2) of the Act places 

the evidential burden on the accused to explain where he got the money 

from and the court could convict ill cases where he failed to explain. 

3rdAs regards the 2nd
, and 4th grounds of appeal, it was submitted, on 

behalf of the appellant, that the learned trial magistrate erred ill law 

when she held that the prosecution was not required to prove that the 

money was proceeds of crime. Counsel submitted that where there is 

J8 



suspicion that property is proceeds of crime, there must be e\'\oel\c.e 
linking the property to some criminal conduct. He referred to the English 

cases of DPP v Ahmud Azam Bholah3
, R v Ilham Anwoir & Others4

, 

Director of Assets Recovery Agency & Others v Green & OthersS
, R v NW, 

SW, RC & CC6 , R v Ian Philip Craig7 and R v Janis Gabriels and submitted 

that in all these cases there was some evidence of criminal conduct by 

the accused persons. 

It was also submitted that the records of the appellant's accounts referred 

to by PW6 in his testimony, that failed to account for the K2.1 billion, 

were not produced in court and as such there was no evidence on which 

the court could have found that the money was earned from criminal 

activity. Further, it was submitted that even if the offence of possession 

of money or property reasonably suspected to be proceeds of crime is not 

predicated upon proof of a criminal offence, there must be evidence on 

which the court can reasonably believe that the money is proceeds of 

crime. 

It was further submitted that the learned trial magistrate erred when she 

convicted the appellant in the absence of evidence showing that the K2.1 

billion was reasonably suspected to be proceeds of crime and there being 

no evidence of any criminal conduct in relation to the K2.1 billion upon 

which the court could have drawn an inference that the money was 
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proceeds of crime. It was submitted further that there 'JIJas neeo ,0\ 
evidence of criminal conduct, which would have necessitated an 

explanation from the appellant. 

Reference was made to the case of Chirnbini v The People9 in which it 

was held that where the evidence is circumstantial, an inference of guilt 

can only be drawn if it is the only inference which can reasonably drawn 

from the facts before the court. Counsel submitted that in this case, such 

inference is not trle only one that could be drawn and that the court 

appeared to have come to that conclusion after erroneously concluding 

that the appellant was required to give an explanation. 

It was further submitted that the conviction by the court was against the 

weight of the evidence before it as the essential ingredient of the offence, 

"being in possession of property reasonably suspected to be proceeds of 

crime", was not proved. Reference was made to the case of Kalaluka 

Musole v The People1o where it was held that all the essential ingredients 

of the charge must be proved by the prosecution beyond reasonable 
doubt. 

On behalf of the respondent it was submitted that the prosecution had no 

obligation to prove that the money was proceeds of crime and that the 

English cases referred to, including DPP v Ahmud Azam Bholah, are only 

persuasive to the court. It was also submitted that the cases dealt with 
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provisions of the law that are not similar to Section 71 tl) tne 
Counsel further submitted that in Zambia, possession of property 

reasonably suspected to be proceeds of crime is enough to justify a 

conviction in the absence of explanation and it was for that reason that 

the learned trial magistrate held that the prosecution was under no 

obligation to prove the criminal source of the money. It was submitted 

that it is sufficient under Section 71 (1) of the Act, for the prosecution 

to raise suspicion as to where the property came from and in this case, 

the only reasonable inference is one of guilt because the appellant had a 

huge amount of money which he had concealed. 

It was submitted that there was overwhelming evidence showing that the 

K2.1 billion was reasonably suspected to be proceeds of crime. However, 

after referring to the case of David Zulu v The Peop/ell, counsel 

submitted that although this case is anchored on circumstantial evidence, 

the only inference that can be drawn is one of guilt. 

Counsel listed the circumstantial evidence upon which the inference of 

guilt is based as burying of a huge amount of money in a chalet said to 

be for roasting meat, the absence of an explanation for not banking the 

money and the decision to hide the money at the farm where no one 

would know about it. This, it was submitted, raised suspicion and the only 

reasonable conclusion that the money was proceeds of crime. 
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In addition, it was submitted that in the case ot jean S\\\C.\\'offi9'Nc \J \\\e. 
People12, it was held that where one is found in recent possession of 

stolen property, the burden of offering an explanation lies on such a one. 

It was accordingly submitted that although the appellant had the right to 

remain silent, the possession of the money hidden in suspicious 

circumstances required him to render an explanation and his remaining 

silent strengthened the prosecution's case. 

It was finally submitted that the case against the appellant was proved 

beyond all reasonable doubt because there was evidence that the 

appellant was found in possession of K2.1 billion which was reasonably 

suspected to be proceeds of crime because of the amount, the 

undisclosed reason for hiding the money in such a manner and its source. 

We are indebted to both parties for the detailed submissions which we 

have carefully in our judgment. 

Section 71 of the Act provides as follows: 

(1)  A person who/ after the commencement orthis Act; receives/ 

possesses/ conceals/ disposes ofor brings into Zambia any 

or otherproperty that may reasonably be suspected of 

being proceeds of crime commits an offence and is liable upon 
conviction to-
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(a) if the offender is a natural person, imprisonment for a 
period not exceeding five years; or 

(b)  If the offender is a body corporate, a fine not exceeding 

seven hundred thousandpenalty units. 

(2)  It is a defence under this section, ifa person satisfies the court 

that the person had no reasonable grounds for suspecting that 

the property referred to in the charge was derived or realised, 

directly or indirectly, from any unlawful activity. 

(3)  The offence under subsection (1) is not predicated on proofof 

the commission ofa serious offence or foreign serious offence. 

First of all, the onus in criminal cases is always on the prosecution to 

prove the case beyond all reasonable doubt. Scrutiny of subsection 2 of 

Section 71 of the Act does not suggest any reverse of this general 

proposition. From the wording of the subsection, it is a clear that it is a 

defence for a person charged with an offence under subsection 1 to aver 

that he did not know that the money in his posseSSion was derived from 

an unlawful activity. 

Though the provision creates a mental element to the offence, that is, a 

person must know that the money he is handling is proceeds of crime, it 

places no obligation on the accused person to negative or establish any of 

the ingredients of the offence. Like any other defence, the onus is on the 

accused person who decides to rely on this defence to place before court 

evidence which the court can look at when considering whether the 
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defence is available or not. In this case, the appenant 0\0 \\ot "a\S\? t\\\: 
defence or even attempt to rely on it, it cannot, in the circumstances, be 

said that he failed to discharge the onus set by subsection 2 because 

there is no onus placed on the accused by subsection 2. 

Further, the defence is available to anyone charged with the offence and 

it is not limited to cases where the suspected property or money was 

handled by a third party before it was handed over to the accused 

person. A person found in possession of money reasonably suspected to 

be proceeds of crime can be excused where he admits possession and 

says he was not aware or could not have known after making due inquiry 

or exercising due diligence, that the money was earned from unlawful 

activity. 

This being the case, it was misdirection for the learned trial magistrate to 

find that the appellant had failed to discharge the onus placed on him by 

Section 71(2) of the Act when he elected to remain silent. The 

provision does not place any onus on an accused person to satisfy the 

court of the legitimate origin of the money. It only places the onus of 

leading evidence on an accused person who decides to rely on the 

defence. 

We further wish to point out that in cases such as this one, reasonable 

suspicion is assigned to the so called hypothetical person as 

demonstrated in the case of the Director of Public Prosecutions V Sharon 

11 4 



Lee Brown13 . This case was brought under Section 81 tne 
of Crime Act 1987 of Australia whose wording is similar to Section 71 

of the Forfeiture of Proceeds of Crime, Act No 19 of 2010. 

In that case, the respondent, a 20 year old woman living with her 

mother, who was in a de facto relationship with a drug dealer and 

convicted murderer, had received into her account a sum of $17,000.00 

deposited by the said drug dealer. The respondent used the amount to 

make a deposit on a house and to purchase a car. She was acquitted 

when the court accepted the defence pleaded pursuant to subsection 2 

that she had no reasonable grounds for suspecting that the money was 

derived from some form of unlawful activity. 

The Director of Public Prosecutions appealed against the acquittal arguing 

that the proper test was whether a reasonable person, knowing what the 

accused knew, would not have been suspicious that the money or 

property in question was proceeds of crime and that the respondent had 

not satisfied that onus. In other words, the argument by the Director of 

Public Prosecutions was that because the appel/ant knew that the donor 

of the funds was a drug dealer, she had reasonable suspicion that the 

money could have been proceeds of drug dealings by reason of which she 

had failed to prove that she was not suspicious. 

In dismissing the appeal, the Court of Appeal held that the proper test 

was whether the accused person in fact had no suspicion that the money 
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or property in question was proceeds of cr"lme ana \f\l\le.tne.'\ t'\\ot \)\ 
mind was reasonably based and that, in this case, there were sufficient 

facts for the magistrate to find that the defence had been made out. 

Points to note from this case are that the source of the money had been 

investigated and established by the prosecution. The appellant also knew 

the person who deposited the money into her account to be a drug dealer 

by which fact she was presumed to reasonably have had suspicion that 

the money could be proceeds of drug dealings. 

The intention of the Legislature in enacting Section 82 (1) and (2) of 

the Proceeds of Crime Act 1987 of Australia seems to have been to 

nail the mental element of the crime on the accused person, given the 

cilTumstances, holding a reasonable suspicion that the source of the 

property is criminal activity. Once that fact is proved beyond reasonable 

doubt by the prosecution, a conviction becomes competent. 

It is however, at that point that the accused person is given the 

opportunity to invoke the one and only defence provided by subsection 

2 which if not pleaded will result in the inevitable conviction. On the other 

hand, the defence need not be pleaded if at the close of the prosecution 

case, the said mental element has not been proved beyond reasonable 

doubt. There cannot be a legitimate conviction based solely on the 

accused person's decision not to invoke the defence and that decision 

should not be subject of any adverse comment by the trial court. 
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We also note that the submission by the respondent t\\at gU\\t Ca\\ 
inferred from mere possession is misplaced as it is not applicable to cases 

under Section 71 of the Act. This is so because where the Legislature 

intends to exclude the mental element of the offence, it states so and one 

such example is to be found in Section 319 of the Penal Code. It will 

further be noted from that section that once possession of property 

reasonably suspected to have been stolen or unlawfully obtained has 

been established, sub-section b specifically holds the person found in 

possession guilty if he has not given an account satisfactory to the court 

on how he came into possession of that property. 

The fundamental difference between Section 71 (2) of the Act and 

Section 319 (b) of the Penal Code is that by providing a defence, the 

Act gives an opportunity to the accused person to show that he did not 

possess the mental element necessary for the commission of the offence 

while Section 319 (b) looks to having the accused person justify the 

possession of the property. 

It is therefore, our view that the onus shifts to the accused person only 

under Section 319 (b) of the Penal Code because mere possession of 

the property which may reasonably be suspected of having been stolen or 

unlawfully obtained is sufficient without proof the mental element. 

In the appeal before us, the source of the money found in possession of 

the appellant was never established for anyone to expect him to 

reasonably suspect that it was proceeds of crime and so if the same test 
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applied by the South Australian Court of Appea\ is app\\e.a to t\l\s c.ase., \"-
will emerge that in fact, no mental element was proved by the 

prosecution to warrant the invoking of Section 71 (2) of the Act. The 

1st ground of appeal is therefore allowed. 

3rdWe now turn to address the arguments raised under the 2nd 
, and 4h 

grounds of appeal. As a starting point, we wish to point out that 

Subsection 1 of Section 71 makes it an offence for one to receive, 

possess, conceal, dispose of or bring into the country any money or 

property which can reasonably be suspected to be proceeds of crime. 

Under that provision, a person may be charged with anyone or more of 

the following offences namely; receiving money or property reasonably 

suspected to be proceeds of crime, possessing money or property 

reasonably suspected to be proceeds of crime, concealing money or 

property reasonably suspected to be proceeds of crime, disposing of 

money or property reasonably suspected to be proceeds of crime; or 

bringing into Zambia money or property reasonably suspected to be 

proceeds of crime. 

In this case, the appellant was charged with the offence of being in 

possession of property suspected of being proceeds of crime and the 

particulars of offence alleged that on the 24th November, 2011 at Lusaka 

in the Lusaka District of the Lusaka Province of the Republic of Zambia he 

did possess and conceal money at his farm No L/Mpamba/44 Mwembeshi 

J18 



amounting to K2, 100,100,000.00 reasonab)y SDspectea to \)\ 
crime. 

We are of the view that the particulars of offence were bad or defective 

for duplicity because they alleged, in the same count, that the appellant 

did "possess and conceal money". Since possession of money that may 

reasonably be suspected of being proceeds of crime and concealing 

money that may reasonably be suspected of being proceeds of crime are 

two distinct offences, it was wrong to place both allegations in one count. 

Further, under Section 71(1) of the Act, a person can be said to 

conceal money when he disguises its ownership by placing it in an 

account opened with a fictitious name or in the name of a person other 

than himself, for example. Money can also be concealed where it is made 

to appear like it has been earned from a particular activity when its 

source is totally different or comingled with other money earned lawfully. 

In all these Situations, the money is said to have been concealed because 

its ownership or origin is not what it seems to be on the face of it, one 

must look at its history to discern exactly whose it is or how it was 

earned. It follows, that the appellant was correctly charged with the 

offence of possession and not concealing even if the money was hidden 

in the ground. 

Before we set out the nature of evidence required to raise reasonable 

suspicion that the money or property is proceeds of crime under Section 
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71(1) of the Act, we would like to comment on t\\e t.\\g\\sn c.ase.s t\\'Ot 
were referred to ill the appellant's submissions. It was also submitted that 

English cases, including opp v Ahmud Azam Bholah are not binding on 

this court, but only persuasive. We agree with the submissions in that 

regard. We also agree with the observation that in addition to the cases 

being from a foreign jurisdiction, they interpret provisions of the law that 

are not similar to the relevant provisions of the Act. 

That notwithstanding, we find that they are valuable to the understanding 

of the nature of the evidence the prosecution should have presented 

before the trial court to prove that the money the appel/ant was found 

with was proceeds of crime. The case of opp v Ahmud Azam Bholah in 

part, interpreted the nature of evidence required to satisfy a court that 

there were "reasonable grounds to suspect that the property was derived 

in whole directly or indirectly from a crime". 

To establish the charge the appellant faced, the prosecution was required 

to prove that he was in possession of money and that the money could 

reasonably be suspected to be proceeds of crime. On the evidence on 

record, it is not in dispute that the appel/ant was in possession of the 

money. Even though the money was not found on his person, he had 

possession of the money because it was found on his farm and it was 

placed there at his instance or benefit; he had constructive possession of 

the money. 
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The second limb of the charge is proof that tne Cd" 
suspected to be proceeds of crime. To appreciate the nature of evidence 

required to prove that the money could reasonably be suspected to be 

proceeds of crime one must consider the provisions of subsection 3 of 
Section 71 of that Act. Section 71(3) of the Act provides that when 

proving a charge under subsection (1), the prosecution is not required 

to prove a predicate offence. 

It follows therefore, that the prosecution was not required to prove, 

beyond reasonable doubt, that the appellant or indeed any other person 

had committed a particular offence from which the money was earned. All 

the prosecutor was required to do was to lay evidence before the court 

which makes it reasonable to suspect that the money was earned from 

the commission of a crime. We therefore agree with the submission on 

behalf of the respondent, that it was not necessary for them to prove the 

commission of any offence from which the K2.1 billion was earned. 

In her judgement, the learned trial magistrate found that the 

circumstances surrounding the commission of the offence by the 

appellant gave rise to the irresistible inference that the money was 

derived from a crime. She did not set out what the circumstances were 

but it is apparent that it was the manner in which the money was buried 

and the failure by the appellant to give an explanation to the satisfaction 
of the court. 
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In this case, there was no sue\! evidence. 
possible origin is that of the alleged bank tags on it. There is however, no 

indication that the trial court took that evidence into consideration in 

arriving at her decision as it relied heavily on the appellant's election to 

remain silent and the mode of storage of the money. 

The evidence the learned trial magistrate relied on to come to the 

conclusion that the money was proceeds of crime was the fact that it was 

found buried on the appellant's farm. We find this unusual because she 

also found that it was not mandatory for a person to always keep money 

in a bank and that one can keep money in any manner that they desired. 

There being no evidence suggesting any unlawful origin of the money, 

the burying of the money on its own cannot be the basis upon which a 

trial court should come to the conclusion that it was earned from an 

unlawful act. It is common knowledge and we take judicial notice of the 

fact that in this country and indeed the world over, there are many 

people who keep lawfully earned money at home. We have no doubt that 

such individuals do not leave that money lying about in their houses or 

wherever they keep it, they go to great lengths to secure it. 

Further, there is evidence that the appellant's personal and business bank 

accounts were inspected. We cannot tell the level of economic activity in 

those accounts because the statements of the accounts were not 

presented to the court. There was also evidence that the appellant was 

paid a gratUity from the National Assembly but the amounts were not 
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FUlther, in the case of Paul Musole Wasamunu v The Peop\el.l) 'It WdS, 

that: 
'where the question is purely one of inference from facts about which 

there is no dispute an appellate court has both the right and the duty 

to substitute its own views for those of the trialjudge. / 

In this case, there is no dispute that K2.1 billion was found buried on the 

appellant's farm. But we find that the inference drawn by the learned trial 

magistrate that the money could reasonably be suspected to be proceeds 

of crime was erroneous as the prosecution did not present any evidence 

to support such a finding. 

It follows therefore, that we agree with the submissions in the appellant's 

3rd and 4th grounds of appeal that no evidence was presented to the trial 

magistrate upon which, she could come to the conclusion that the money 

was reasonably suspected to be proceeds of crime and consequently find 

the appellant guilty as charged. 

In view of what we have said, the appeal is allowed on all the four 

grounds. We accordingly set aside the conviction and quash the sentence. 

We however note that following the appellant's conviction by the lower 

court, an application was made by the prosecution pursuant to Sections 

4(1) (a) and (b) of the Act, for the forfeiture of Farm No L/Mpamba/44 

Mwembeshi and the confiscation of the K2.1 billion. The application was 
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granted. We have looked at the record of appeal and note that the 

application was made viva voce/ soon after the sentence was passed. 

This was contrary to Sections 6(1)(a) and 6(2)(a) of the Act which 
provide that when an application is made for a forfeiture or a confiscation 

order, written notice must be given to any person who may have an 

interest in the property. 

The essence of giving notice is to allow such persons an opportunity to be 

heard. It is therefore, improper for adjudicators to hear applications for 

forfeiture or confiscation without issuing notices so that persons who may 

have an interest in the property are not denied an opportunity to be 

heard. 

Section 13(1) of the Act provides that where the court makes a 

forfeiture order against property in reliance of a person1s conviction of an 

offence and the conviction is subsequently quashed, the quashing of the 

conviction discharges the order. 

Having allowed this appeal and quashed the conviction we accordingly 

discharge the forfeiture order. Although the Act makes no mention of 

what happens to a confiscation order when an appeal is allowed, we are 

satisfied that the confiscation order also stands discharged, as is the case 

with a forfeiture order. 
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We therefore, order that both the farm and the money be restored to the 

appellant at the expiry of the period prescribed for lodging an appeal if no 

appeal is lodged. 

We grant the respondent leave to appeal. 

Delivered in Open Court at Lusaka this 12th day of December, 2013 

, 
•,\t."' 

J.M. Siavwapa 
Judge 

r- 
Judge 
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